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JUDGMENT 

J. A. FABIYI, JSC 

I have had a preview of the judgment just delivered by my learned brother, I agree with 
the reasons advanced therein to arrive at the conclusion that the appeal is devoid of merit 
and should be dismissed.  

Put briefly, the respondents herein as plaintiffs at the High Court of the Federal 
Capital Territory, Abuja initiated an action against the appellant as defendant vide 
an 'originating summons' which was not signed by the Registrar of the court or 
other officer of the court duly authorized to sign summons as mandated by Order 6 
R.8 of the Rules of the-trial court.  

An application to strike out the suit, ostensibly based, inter alia, on the point was 
refused by the learned trial judge. He found that the goof by the court official was a 



mere procedural irregularity which should not obliterate the jurisdiction of the 
court. The defendant appealed to the Court of Appeal (court below) which 
maintained the same stance and dismissed the appeal. The defendant has further 
appealed to this court.  

It occurs to me that the issue of non-signing of the originating summons by the Registrar 
of the trial court or an officer of that court duly authorised to sign same is a mere lapse on 
the side of the Registrar of the trial court. It is a non-compliance with the court Rules of 
Procedure which regulate the exercise of jurisdiction conferred on a court by a statute. It 
has nothing to do with the jurisdiction of that court. See: Clement v. Iwuanyanwu (1989) 3 
NWLR (Pt. 107) 39.  

In short, I endorse the stance taken' by the two courts below as they both acted on a firm 
ground.  

The next issue is whether the filing of a counter affidavit and a further affidavit by the 
defendant/appellant after the service of the originating summons on her amounted to 
taking steps in the proceedings to constitute waiver of her rights.  

The learned trial judge found that the steps taken by the 15t defendant in filing a counter 
affidavit and a further affidavit after becoming aware of the irregularity complained of 
amounted to waiver of her rights to complain about the defect in the originating summons. 
The court below maintained the same poise.  

I am of the considered view that they were right. For where a party is aware of non-
compliance or where a writ is defective it is the duty of the party to act timely to apply to 
strike out the suit before taking any further step in the proceedings. When the appellant 
noticed the surmised irregularity, he should have taken the necessary steps to avoid being 
roped by what is often referred to as waiver which is defined in Black's Law Dictionary, 
5th Edition as the intentional or voluntary relinquishment of a known right; the 
renunciation, repudiation, abandonment or surrender of some claim, right, privilege or the 
opportunity to take advantage of some defect, irregularity of wrong. Atlas life Insurance Co. 



v. Schrimsher 179 OKL 643, 66 page 2d 944, 984. See: Nwoye v. Nigerian Road Construction 
Ltd (1966) NMLR 254.  

Perhaps I should further say it that irregularity can certainly be waived. If the beneficiary 
fails to raise objection timely, he will be deemed to have waived his right See: Katsina 
Local Government v. Makudama (1971) NSCC 119 at 124; Nnonye v. Anyichie (2005) 2 
NWLR (Pt. 910) 62Jat 647; 666; Ariori v. Elemo (1983)1SC 13.  

In short, as the appellant failed to act instantly on the surmised irregularity pinpointed by 
her, she is deemed to have waived her right. She should not approbate and reprobate at 
the same time. The issue is resolved against her.  

The 3rd issue raked up by the appellant relates to non-joinder of some alleged children of 
the deceased. The learned trial judge found that non-joinder or misjoinder of parties can 
be taken care of a later stage of the proceedings. The court below agreed with same.  

I earnestly feel that they were right. The learned trial judge can suo motu join the children 
at an appropriate time if they are necessary parties to the action. See: Chinweze v. Anor v, 
Masi (Mrs.) & Anor (1989) 1 NWLR (pt. 97) 254 at 266.  

To decide on joinder of the children, the court must ask itself the following questions:-  

(a) Is the cause or matter liable to be defeated by non-joinder? 

 (b) Is it possible to adjudicate on the cause or matter unless the 3 rd party is added as a 
defendant?  

 (c)  Is the 3 rd party a person who should have been joined in the first instance?  

 

(d)   Is the 3rd party a person whose presence before the court as a  defendant will be 
necessary in order to enable the court to effectually and completely adjudicate or settle all 
the questions involved in the cause or matter? See: Chief Abusi David Green v. Dr. E. T 
Dublin Green (1987) 3. NWLR (Pt. 60) 480.  



Let me finally note it here that a judgment made with an order against a person who was 
not a party to a pending suit even by default is to no avail. It cannot be allowed to stand. 
See: Uku v. Okumagba (1974) 1 All NLR 475.  

I also resolve this issue against the appellant and in favour of the respondents.  

For the above reasons and the fuller ones contained in the lead judgment, I, too, hereby 
dismiss the appeal. I endorse all other consequential orders contained therein; that 
relating to costs inclusive.  

 

 

J.A. FABIYI, 

JUSTICE, SUPREME COURT. 

 

 

Emeka Okoro Esq. for the Appellant.  

Emeka Okpoko Esq. for the Respondent.  

 

 

 

JUDGMENT 

O. O. ADEKEYE, JSC 

I had a preview of the judgment just delivered by my learned brother F. F. Tabai, JSC. My 
Lord had meticulously considered all the issues distilled by the appellant for 
determination in this appeal. I shall however add a few words. In the area of failure to sign 



the originating summons contrary to Order 6 Rule 8 of the Federal Capital Territory High 
Court Rule 1989, it is settled that a matter is only before the court when it is properly filed 
in the Registry and after payment of the necessary filing fees. The court will not make a 
practice of penalizing a litigant for the mistake or omission of court officials in the Registry 
except and only instances where the mistake was instigated, encouraged and condoned by 
the litigant.  

Generally, rules of court are meant to regulate matters in court and help parties in the 
presentation of their case within a procedure made for the purpose of a fair and quick trial 
Rules of court are meant to be obeyed as strict compliance with the Rules makes for 
quicker administration of justice. It is not every irregularity or non-compliance with the 
Rules that will nullify an entire proceedings. On the other hand, a judgment may be set 
aside for irregularity when the irregularity consists of non-compliance with the Rules. 
However any fundamental non-compliance with the rules vitiates all acts consequently 
resulting in a nullity.  

Bango v. Chado (1998) 9 NWLR pt. 564 pg. 139 

 Anyah v. A. N. N Ltd 6 NWLR pt. 247 pg. 319 

 Ajay v. Omonogbe (1993) 6 NWLR pt 301 pg. 512  

Eboh v. Akpotu (1968) 1 ANLR 200  

Kalu v. Odili (1993) 5 NWLR pt. 240 pg. 130  

Ezera v. Ndukwe (1961) 1 ANLR pg. 564  

Long -John v. Black (1998) 6 NWLR pt. 555 pg. 524 

 Duke v. Akpabuyo L. G. (2005) 19 NWLR pt. 959pg. 130  

It is a misconception to hold that non-compliance with Order 6 Rule 8 of the Rules of Court 
will go to the root of this matter and deprive the court of its jurisdiction.  



Where any proceedings are begun other than as provided by the Rules, such proceedings 
are incompetent. A court is only competent when a case comes before it by due process of 
law and upon fulfillment of condition precedent to the exercise of jurisdiction.  

 

Madukolu v. Nkemdilim (1962) 6 SCNLR, pg. 341 

 Sken Consult v. Ukey (1981) 1312  

Saleh v. Monguno (2003) 1 NWLR pt. 801 pg. 221.  

I believe that the suit was appropriately commenced by an originating summons m view of 
the affidavit filed in support and the documents annexed.  

With fuller reasons given in the leading judgment, I agree that the appeal lacks merit and it 
is accordingly dismissed. I adopt the consequential order as mine.  

O.O.Adekeye 

Justice, Supreme Court  

 

Emeka Okoro Esq. for the Appellant.  

Emeka Okpoko Esq. for the Respondent  

 

 

 

JUDGMENT 

J.O.OGEBE, JSC 



I read in advance the lead judgment of my learned brother Tabai, JSC just delivered and I 
agree with his reasoning and conclusion. See no merit in the appeal and I hereby dismiss it 
with costs of N50, 000.00 in favour of the respondents.  

J.O.Ogebe, 

Justice, Supreme Court 

Emeka Okoro Esq. for the Appellant 

Emeka Okoro Esq. for the Respondents. 

 

 

 

JUDGMENT 

G.A.OGUNTADE, JSC 

I have had the advantage of reading in a draft a copy of the lead judgment by my learned 
brother Tabai, J.S.C. I agree with his reasoning and conclusion. I would also dismiss this 
appeal as unmeritorious. I subscribe to the order on costs made in the lead judgment.  

G.A.Oguntade, 

Justice, Supreme Court 

Emeka Okoro Esq. for the Appellant. 

Emeka Okoro Esq. for the Respondents. 

 


